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ABSTRACT 

This paper presents a discussion of state and federal 
licensing and regulation of child care services, A hierarchy of the 
kinds of regulation is defined: (1) basic preventive/protective 
requirements (related to zoning, fire and safety, sanitation, and 
basic day care licensing) ;? (2) administrative standards for publicly 
operated programs (equal to or better than basic private day care 
licensing requirements) ; (3) funding standards or fiscal regulation 
of publicly financed programs; (4) qualifications of the staff 
regulated by credentialing; and (5) standards of quality for model 
programs ' (accreditation) • Some of the p^et^ems involved in 
establishing and administering these kind^ of regulation:^ are 
discussed. Consultation, technical assistance, education of the • 
public, community organization, staff development, evaluation, and 
information centers are identified as nonregulatory ways of pursuing 
quality child care, (Consultation and information services are 
briefly discussed,) Some of the special^ problems involved in 
licensing family day care homes are explored, and a workshop sheet of 
questions pertinent to quality child care is provided, (ED) 
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ahili aivocates have been pushing for more day care for many 
years. The >fell->r.own statistics indicating the enormous gap between the 
nu.-aber of. wording mothers and the number of children in licensed day -care— - , 
programs has long been a cause of urgency and concern. Day care was the 
overriding concern of the I^hite House Conference in 1970. .. 

Yet, all along, the day care advocates have been expressing an 
e^ual concern for ouality. The press for more services x^st not result in 
a sacrifice of the quality children need. One thing we do have very solid 
scientific evidence aboat is the fact tha t poor urograms can do serious 
viarn. need day care, but that day care must be of the kind our children 
need and deserve. 

States have -.any. ways of encouraging or reauiring^uality. Some 
of these -..-ays are appropriate for a basic level of quality for preventive 
protection of all ohiliren in child care; others are appropriate for a 
higher level of q.-ality. All rest on a base of public support. States, 
need to think through each of these various ways, in order to make some 
clear decisions a'ooat v;here to place the emphasis, and how to design a 
systen which uses these ways in some rational relation to one another. 

Licensing and regulatory ways of guaranteeing quality are more 
important than the attention which has been given them in public policy. 
Public policy diooasoions, including discussion of delivery systems, have 
underestinated the inportance of this kind of consumer protection. It is 
not cooted out in analyzing costs of public child care policy. Federal 
particioatinn in state licensing is nob specified in past child care . . 



■legislation. There has been little feieral support until the recent catalytic 
^tn-^^--: th- 'Office of Child Develbpaent. 'iet licensing is our most important 

J ' I , ' . 

T)reventive consxier protection progran, guaranteeing the rights of children 

ani fanilies to adequate care while protecting the constitutional rights 
of operators. * 

'/ny the lack of attention to quality support in public policy? 
. There has been, first of all, confusion in public policy, and failure to 
."distTnguish ,re"gulation"f roia non-regulatory functions such as child placement; 
failure to distinguish one type of regulation from another, such as licensing 
from safety or health regulation, or licensing from funding requirements. 
In addition to the confusion, there has been a lack of interest. I believe 
one reason for this indifference probably stems from a basic resistance 
to authority conimon to us all. As Americans, we inherit a strong strain of 
"rugged individualisni" which makes us uncomfortable with authority. Licensing 
staff inherit it, licensees inherit it, and the public in general inherits it. 
Yet, whenever ar.y problem arises in dor society, a typically American response 
is to generate more regulatory law. /nile reg-alation is a typically American 
form of social action, our diocomfort with authority makes us generally hostile 
to law enforceaent. 

A final raason for our lack of interest in licensing may be 
the fact that there are indeed serious problems in our licensing programs 
which need correction. 

Licensing is a form of class advocacy, protecting all children 
from the potential of harmful conditions, in contrast with case^ advocacy. 
,-he.i soundly impleiente I. it is a way of assuring a base line of quality 
^ b3low which no progran nay legally operate. Norris Glass, in his classic 
booklet published by the Children's Bureau, U^^Sz) desorWs such a sound 
licensing progra-n, with consumer and operators involved wi:l^ in standard 
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Taoh as Civil Rights and ?air Employnent legislation has been used. 

, w3 need better training of licensing staff, the public, and 
especially the policy rakers into the potential of a './ell-run licensing 
program. In nany states, licensing staff are now beginning to have greater 
access through training and counsel from Attorney Generals* offices to 
sound regulator/ concepts and procedures. But they will not be able to 
taka any action on their new learning if the policy makers above theia remain 
indifferent to the potential of licensing,, confused between different forms 
of regulation, and unwilling to hold the line of quality in the face of the 
press for more services. 

;/e need a comnon terminology and a common conceptual framework 
in order to talk about regulation and other ways of achieving quality, 
"orris Glass has attempted to develop this common framework for discussion. 
If we imagine a solid line^ representing a basic floor of quali-^$r, this is 
the line drawn by the state in establishing its licensing requirements. 
The requirements, representing a concensus of different interests, are 
irawn up at the line which the state believes is essential, and ^operating 
below that line is outlawed beczuse it v:ould be harmful. Also at the base 
line are health regulation and safety regulation. Other methods of 
regulation establish their requirements above a base line level. High 
quality stajiiaris for morlel programs represent a ceiling of quality to 
whioh we aspire, and this line can be represented by a doited line. 

Between the floor and the ceiling, different kinds of 
regulation can be represented as follows: 
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There are other ways of approaching the question of quality » which 

are not regulatory, which include actions such as: t 

- consultation 

- education of the public 

- conriunity organisation 
. - training 

- evaluation 

- information centers 

These different wa^, regulatory and non-regulatory » of approaching 
quality can be given different ^enphasis, linked together in different ways» 
provided by the same or different agencies, or by the same or different 
staffs within an agency. But they need to be thought through in some rational 
relation to one another, without confusion among them. About each, state 
deoision-xakera should be asking: 
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Should it be done? 

- ,iho shouli Jlo it? 

- -Jnat should be coa"bined and what should be separatod? 

- Kov can it be done with the least overlap and duplication? 

- How can it be done in the least amount of tine for the operator? 

- How can it be done without inhibiting the^ growth of a needed service 

Starting with the box at the bottom right comer of the list of 

> 

regulatory activities, we find day care licensing, a cornerstone of a state's ^ 
reffolatory systen. Its rsoLUiremsnts represent a base line of qualit- below 
which no ''program may legally operate. Any day care below .this line is outside ' 
the law and penalties may be invoked. «e can argue about where that base line!", 
should be "drawn, and how close it should be to the level of quality specified 
in funding reqiuirements. 3ut while there are licensing laws there can be 
no arroment that where there is licensing, there is the dra.d.ns of a base 
line, a floor of quality. The law says, "No pei^son may operate" without a 
licensing, and the license xay not be given unless the requirements set by 
the licensing agency are r.et. These requirements are the line the state 
draws for the protaotion of all children in .hild care. 

3a7 care licensing la'-'s are not the only base line regalatory laws ^ 
which apply to chill care, and day care licensing requirements are not the 
only requirenents. Safety requirements come about because citizens, concerned 
to prevent children fro.n b-orning to death in fires, took legislative action 
resulting* in required building inspections according to a minimum code. 
Health requirements cone about because citizens, concerned to prevent the 
spread of epidemic disease, took legislative action resulting in the 
enforcement of a minima, health code. Zoning by-laws come about because 
states permit local communities to engage in land use planning and control. 

To the operator seeking zoning approval, health approval, 
" safety approval, and a day care licensing, all this base line regulation 



appears to be a systen which does not v;ork Very well. It is important 
to under 3tand that they are ^rrong in their ''diasnosis; it is not a system 
which works badly. The probleni is that there is no system . Instead there 
are four different major regulatory interventions stemming from four 
different bureaucracies created by four different pieces of legislation 
with four constituencies with differing attitudes. If states are concersBd 
for the children not in day care who also need the jiealth and safety and care 
which these programs offer families, steps must be taken to create a system 
out of these, regulatory actions, v/hich may require further legislation 
in some states. The federal Model Statute is a §tart at thinking through 
what should be in a licensing bill, but in spme states it may be desirable 
to add outside sections ainending health, safety, or other legislation which 
may also have jurisdiction, over day care, to mandate some system and 
relationship. 

Regulation through zoning is different in nature from the 

other three b^se line types' of regulation, since it focuses on land rather 

than human protection. Zoning has been mis-used by local communities to 

inhibit services. In Massachusetts, we have decided that the licensing office 

should not be responsible for enforcing zoning, and that day care should be 

exer.pt from zoning. 

' To move up a level in the list of kinds of regulation, the one 

listed above day care licensing is inspection and approval . This is a term 

used by Norris Glass to indicate that a^ different method of regulation is 

used when the public agency operates programs, since licensing by definition 

is regulation of the private sector. The public agency should provide 

service at least equal in quality to services provided in the private sector, 

. ■" 7 . • 



if chll'iren are ,to' receive eciual protection. Conceivably, the public agency 
ni:;hl feel a responsibility to provide a higher level of quality than that 
required through lice.ising, :;hich is ny reason for placing that box at a 
higher level than licensing. At lea<3t the quality must be eqaal, which will 
depanl on the states' ^--developing new ways of regulating and enforcing standards 
for the publicly operated programs. 

Fiscal regulation has to do with assuring that standards 
appropriate for the expeniiture of public funds are met. Head Start gitl'delines 
an^ performance standards are an example of this type of regulation. The 
Federal Interagency Day Care Requirements are funding standards. They do 
not apply to programs unless federal dollars are spent in them. I believe 
they should represent a higher level of quality than base line licensing 
requirements. Government, when it purchases child care, should specify a 
level of quality desirable for the achieve.nent of the goals of the program, 
rather than the base line qaality necessary for the prevention of predictable 
harni*i 

fie have yet to develop an effective monitoring system. 
* 

The federal audit done by HZV of day care in nine states is a good example 
of the difficulty in aarliting quality fro:: the federal level. The audit 
makes assumptions abox*: safety ani health regulation which could be challenged, 
and doe's not :!raw attention to the problems which local day care programs 
faced during that period of constantly shifting federal goals and pressures 
to implement new regulations for eligibility not yet adopted. 

t. 

The monitoring of quality is a type of regulation which needs 
farther discussion an^ wor:-:. The state level may be the appropriate level 
from" which to develop a strong system for monitoring prd gram" quality. It is 
very important to fini wav!^ to reduce the nuTiber of people inspecting and 
monitoring the sajie progrsu*. For this reason, some experimenting with the 
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use of stato licensing staff for nonitorinj a nuinber of programs on behalf 
of federal asencies has been su^sestei. This is an entirely different function 
than licensing, .and would require good training for staff to perform the two 
functions without confusion. 

The other side 6f the coin of standard setting, in f|scal regula - 
tion. is rate setting. A past practice has been for government to adopt vague 
rhetorical standards, and then' provide a low rate of pay for programs, so that 
the rhetoric could not be translated into reality. Public frustration then 
was directed at the rule-enforcers rather than at the failure to provide 
adequate funds for the meeting of the rules. Sound administration would 
require that the government must pay for the quality it specified in its 
fun^iing standards. Rate-setting as a form of regulation needs to be based 
exactly on funding standards and the actual costs of meeting them. Massachusetts 
has developed a workable method of computing center caxe rates based on costs 
• related to standards, ani is now working on a rate for family day care systems. 
Gredentialing has to do with staJf . There are many Issues to be 
addressed in any discussion of credentialing. Would we need licensing if we 
' had good credentialing?' './ho should be creA/ntialed? The federal Office of 
" Child Development is working on a conpetency based credential. for a caregiver; 
' others have suggested credentialing Directors. Texas has a recent law 

requiring credentialing Directors of residential programs. ^ As public schools 
.extend their prograrr.s f or special needs children downward to age three.^ it 
is likely that ary early ohildhood credential will develop in many more 
states fot .:^rk with yoxng children in schools. Asessment of. competency • 
still raise's many unresolved issues, and hot much as yet has been done to 
resolve theR. 

Ac^oreditation is a way of setting some goal standards for model ^ 
.>:o'^ams. One model of accreditation is voluntary, with standards established 



by peers, and sons way of proviiins consultation leading to a seal of approval. 

4 

• ' , This could be done entirely in tlie private sector, could be publicly funded 
in th^- private sector, or cojli a state or city pro^ran. The cHief amona 
Many issues is the difficulty of agreeins on what constitutes high q^uality. 

V 

It is xorti D'orsuing, hov«'e-ver, because the existence of some recognition of 

pro^rans of quality .T.siies clear the distinction between floor or licensing 

♦ • 

requirements and quality standards. Operators would not wave their licenses 

on high as if they are a banner of quality, rather tham a per.nission to 

operate > if there were a system v;hich established an actual banner of quality 

which they could choose to seek, ' ^ 

Other ways of pursuing quality, which are not regulatory, have 

been listed above but not described; -consultation, technical assistance, 

education of the public, cor.nunity organi;'.ation, staff development, evaluation, 

sml infornation centers. Two of these warrant further, discussion. 

The first, consultation, has been a growing issue in the country 

in the last five years. The tern is coip.nionly used to nean help and assistance 
provi'iel through expertise, un:)onneptel v;ith the enforcement of requirements. 
The issu-:. of the relation of consultation to licensing has been widely dis- 
cussed. :lany have believed that licensing staff should provide this kind 
of consultation; others have believed that the ties to regulatory authority 
ccntar;inate the essentially voluntary natare of a consultative relationship. 
The resQlution of 'this issae will force us to cone to terms with the issue 
of authority. Consultation can never be free of authority, even at best. 
Providing it from a regulatory base overlays it with the additional authority 
of police po weirs and power over funding decisions. These other types of 
authority r.ake successful consultation very difficult to achieve without 
a high degree of skill an i understanding of the issue. Some of the present 
•hostility toward licensing andoabtedly stems from lack of skills in trying 
to w^ar th'iS'^ two very iifferent hats. 

.er|c 



The seconi non-re :julatori nethod of seeking quality worthy of 
note is the spontanBous growth of resource centers and'fantily service centers 
which provide infor/.ation to parents about the prosrams available in the 
co::.7.jnit7, anl infornation to staff and operators and family day caregivers 
about Ways of achieving quality. A number of such centers have sprung, up 
around the country, and where they exist provide a focal point for pulling 
together the fragmented network of services and the users of services. 
Community, colleges and other academic institutions are also now providing 
a lot of consultation to day care. 

States need to -be aware of, and help to develop these other 
sources for consultative help, in ways which are complementary, not competitive 
1-..--^ to the licensing staff and to one another. 

All these ways of achieving quality need planning and a rational 

syste:?. in which they fit ^ogether coherently. To focus for a moment on the 

most basic, and in spite of all the difficulties the most imporiiant at present - 

day care licensing - I believe that effective?, anci helpful licensing is an 

* 

attainable and a feasible goal for states. It nay take some additional staff 
in those states which have had a nythical licensing program in the past, but 
'the increase v;ill be modest sund ;d.ll hot accelerate in any drastic way. Doing 
a wgood job of li6enojLng centsrs will not cost the states an arm and a leg. There 
will need to be better staff development programs for licensing workers. 
Federal support for this training, and mre federal support for licensing 
generally would bring some help to the day care scene. 

For family day care, the outlook is a little different., a1 least 
/ 90^ of the family day care hor.es in the states are operating illegally. Some 
have suggested giving up the effort to regulate then. They may prove. to 
be right. I believe that we can license them successfully, but the procedures 
anl the use of staff will hav3 to be substantially different than the traditional 
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licensing in the ?a.3t, • There is no one ri^ht way to^ ii-tfense "the way it 
spoze to b3;" the countrv has a multiplicity of approaches to regulation 
all of which can defined as licensing. , " " •. 

In Massachuse-ts, ^'e uill issue one license to "fa-nily day care 
-systons,'* or groups of satellite homes operating as msnbers of one urganization. 
This appears to be a feasible- way of achieving basic quality in those hones 
willing 'to limk up with a system which provides services to theia, ahd which 
can maintain basic quality in the hones. We are developing a set of require- ' 
nents for systems. 

?or the homes not part of systems, we are beginning to use a 

type of licensure which «e are calling registration, ' If they are caring for 

other people's children, hones must be registered ./ith \he st^e, and the • 

provider must certify that the hone meets the ^state's requirements for homes - 

the same requirenents usel for homes which are part of systems. 'The provider 

is required to give a coov g^he requirements to parents using the service. 

/ 

. The state will visit a ha-.e on the request of a parent, a" provider, or a member 
of thS community, or sir.ply to spot check. An essential element to the success 
of the new way of 'rer^lating hordes wilL be educa,tion of the public, and the 
development of parent use of complai'nt procedures. Consuners are partners 
with the state in assuring Vne rights of children to quality care. 

It is time for licensing to be given the attention it deserves 
in public policy. I vroxLi press for at .least equal priority for this kind of 
preventive class advocacy for children as is now being given to case advocacy. 
If statrs cannot develop a commitment to program quality, our programs will 
consistently fail to achieve their goals. We will perpetuate our past patterns 
of low quality services which endanger children, waste funds, "and have 
negative consequ^ences which outweigh their positive value. The movement 
toward de-in^titutionali-Tation of hunan services will stand or fall depending 
rn?r>- on MhAher otates will unierstand and give priority to the protection of 



quality of services. *^ 

The fut'ore success of our day care and other social programs 
depends upon a conr.itrient at high levels to regulation in its various 
. forn\s, and a conceptual understanding of how to put this coimuitnent 
into action. 
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For each t:ne of re5ulator7 aiiinistration, reconriend: should it be done in 
yoar state? Hovr? Separately or together with uhat other functions? 3y what 
staff? In what agency? Jitb what buigeted monex? - 

ZOlviViZ - CJorj^on dex'initions to all zoning codes for day care centers, family 
day care, groap homes? State ir.posel or. recoruiended? How should each be 
haniled in the local coie? Gr exe.":ipt fron ioning by state action? 

SA?ir?y - Intezcated with licensing or coordinated? One or morJ staff person(s) 
outstationed in licensing office froni state safety agency? Givp licensing, 
agency authority for safety in fa-nily day caxe? Or assure safety regulations 
for family day care are the 3an;e as for residential occupancy? Specific and 
appropriate codes for group honies and centers, using comnon definition, new 
classification other than institution or school? Pernit additional local codes 
or not? 

H3ALrH - Integrate! with licensing or coordinated? Specific, appropriate sanita- 
tion code for group hones, centers, rather th^ji use of restaurant and other codes? 
Ifo coles for honies except those appropriate for residential occupancy? Delegate 
enforoenent frori health agency to licensing agency or not? Code at state level 
without additional local codes? 

DAY ZX?3 LI::j:I3I:IG - should it be generic as part of human service licensing? 
generic as part of chili welfsire licensing? or separate as day care licenoing 
group with other day care f unction3?If generic at state level, how factor in 
local knowledge? specialized knowledge about a particular t^e of service? 
riDW achieve central unifDrn policy ^ani still have local decision-making input? 
If just center licensing, hDw relate to faiaily day care licensing? How deal with 
faniily day care systems, which conbine centers and hones? 

3tanlar-l setting process, ho J orgamized? Pernaiient or "ad hoc connittee? 
3o.;po3ition spelled oat in law or guiieline? '/ho participates? How often 
revised? 

Licensing staff. Does the state have enough? Should they be state or county? 
riDW qjalifie:l? How trained? chili developiaent, 'regulatory concepts, hunan 
relations anl psychological aspects of licensing? How nuch paid? How advance? 
How retain? 

i:o?337I0:r AirP X??20'f>.'- - Ao-i does stats nonitory quality of public programs? 
■ .-io:.- should it? 

Jlj^AL R33j7.A TID^> ' Shoull tne state set its om funding stanOards^ incorporating 
tne feieral fZkDl?.? *fno will nionitor? Hoir and by whon will rates be developed? 

3Hi!DJ.;riALi:?G . Hec;ponsibility of 3d. agency or licensing agency? Academic or 
conpetency? !iow assess? ^ ^ . 

AZlRijITAllOJ^ - l/oull volintar/ participation in accreditation exempt a center 
fron licensing? ;/ho accredits? Piblic? Private? How develop standards? 

^ :;c:r37Lr\?I3:i - beyond that connected with licensing require-^.ents. Should licens- 
i.ig staff do this kind of oon>ultat4on or not? If not, who .shouW? Program 
ievelopnent staff elsa where? If licensins staff, how develop skills? How 
cin re-souroe cantors ani fa/.il/ centers be encouraged? 

ERjC r.;^^^ 'iTiV^r vho-il'l io lioe.irir.^? How hi:;h in hiemxchy? 3entraliiaed or 
-.■h-z-nli-od? Concern an 3 knowlei^^o about chillren? 



